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	Knowledge

	Create original precedents

Can avoid existing precedent

- distinguishing

- reversing

- overruling

- Practise Statement

- Court of Appeal – Young v Bristol Aeroplane

Dissenting judgements



	Application

	Original precedents – R v R (1991), Airedale NHS Trust v Bland (1993)
Avoiding
- distinguishing – Balfour v Balfour/Merritt v Merritt, Donoghue v Stevenson/Evans v Triplex Safety Glass
- reversing – R v Kingston (1994), Fitzpatrick v Sterling House Association
- overruling – Addie v Dumbreck (1929)/british Railways Board v Herrington, Candler v Crane, Christmas & Co/Hedley Byrne v Heller 
- Practise Statement – R v Howe (1987)
- Court of Appeal – Young v Bristol Aeroplane – R v Gould (1968)
Dissenting judgements – R v Brown (1993)


	Analysis

	Judges creating law goes against the separation of powers and the doctrine of parliamentary supremacy – the idea that only parliament can make or unmake laws – Supported by Lord Radcliffe who said ‘it is unacceptable constitutionally that there should be two sources of law-making at work at the same time’.
WHY IS THIS A PROBLEM?

Our membership of the EU has automatically given judges more power as they have to declare whether a British law has breached a human right contained within the European Convention on Human Rights – seen in A and Others v Secretary of State for the Home Department (2004)
WHAT ARE THE IMPLICATIONS OF THIS?

Judge’s powers are still limited and they can only act within a particular scope – Lord Nicholls – ‘Judges cannot develop the common law either to rival or to replace the declared will of Parliament in it’s enactments, nor can they interpret statutes to the point of extinction by imposing their own judgement of what the law should be because of their distaste for what it actually is.’
WHY DO JUDGES NEED FREEDOM?


	Evaluation

	In my opinion, judges need a certain degree of flexibility to stop the law stagnating. This will also allow for immediate changes in the law when they are truly necessary – RvR (1991) being a good example of this. 
The 7 stage parliamentary law-making process is thorough, but can be slow and affected by political agendas, and sometimes, as we can see with the law commission, Parliament do not always take on board advice when changing the law. So allowing judges to develop the law and create precedent, or change the law where necessary does have advantages.

We do however, need to be aware that there are problems associated when judges are hastily pushed into create laws – Re S (1996) being an example, which had a significant impact on the mental health of a woman. 
But overall, judicial creativity should be seen as a positive thing, when public policy and political influences are not allowed to manipulate the judge’s decision. Although the separation of powers must be respected, as its value to the impartiality of the law is vital, loosening more power over to judges can only be seen as a good thing that will benefit the English legal system.



